Remarks 

Claims 1-15 are pending in the present application. Reconsideration of the claims is 
respectfully requested. No claims have been added, cancelled, or amended. 

35 U.S.C. §103(a) 

The Examiner has rejected claims 1-15 under 35 U.S.C. § 103(a) as being unpatentable 
over Earle et al (Food product development). 

Applicants remind the Examiner that to facilitate review, the obviousness analysis should be 
made explicit. KSR Int'l Co. v. Tele/lex Inc., 127 S. Ct. 1727, 1741 (2007). Rejections on 
obviousness grounds cannot be sustained by mere conclusory statements; instead, there must be 
some articulated reasoning with some rational underpinning to support the legal conclusion of 
obviousness. KSR Int'l Co. v. Teleflex Inc., Ill S. Ct. 1727, 1741 (2007). Furthermore, the 
Examiner' s "findings should clearly articulate which portions of the reference support any rejection. 

Conclusory statements of similarity or motivation, without any articulated rationale or evidentiary 
support, do not constitute sufficient factual findings." MPEP § 2144.08III. The MPEP instructs that 
"[i]t is important for an examiner to properly communicate the basis for rejection so that the issue 
can be identified early and the applicant can be given fair opportunity to reply." MPEP § 706.02Q). 
Applicants note that the Examiner has failed to indicate where each claim limitation is found in the 
prior art other than citing large numbers of pages. Consequently, it is quite difficult for the 
Applicants to respond to such generalized rejections. However, Applicants will do their best to 
respond to what they believe are the Examiner's points. 

Regarding Claims 1-15, the Office Action states in part: 

Earle et al disclose food product development comprising identifying a 
demographic group (e.g. culture, religion, country), identifying flavors 
familiar to the groups (e.g. wine, vegetables, cake), 
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Applicants assert that the Earle et al reference fails to teach or suggest the 
limitation of "identifying a plurality of flavor drivers familiar to said demographic 
group." Applicants remind the Examiner that an Applicant may be his own 
lexicographer. MPEP 21 1 1 .01 IV. In the application the applicants specifically indicate 
that, "As used herein, a flavor driver comprises a food additive, such as seasoning, that 
affects the taste and/or smell of a food product." (Orig. Spec, p. 10, Ins. 4-5). The 
Examiner appears to assert that wine, vegetables, and cake are flavor drivers. Applicants 
submit that a 'food additive such as a seasoning' is not the same as cake, wine, and 
vegetables. Applicants provide further discussion of flavor drivers in the application, 
where applicants state, "Identifying flavor drivers, or reason to believe ingredients 
familiar to the demographic group can occur in any number of ways including, but not 
limited to, market research data concerning the foods consumed by the demographic 
group, surveying restaurants or chefs that work in restaurants that are frequented by the 
demographic group, surveying a representative sample of the demographic group, or 
based upon general knowledge of that demographic group." (Orig. spec, p. 10, Ins. 9-15). 
Applicants are puzzled as to what demographic group 'wine, vegetables, and cake' are 
identified with in the Earle reference. Its requested the Examiner clarify this reasoning in 
any advisory action so that the argument or reasoning can be understood when preparing 
for appeal. 

Applicants further submit that Earle et al fails to teach or suggest the claimed 
limitation of "identifying a desired product concept for said food product." On page 10, 
lines 19-20 of the originally filed specification, the Applicants explicitly define a desired 
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product concept and indicate that, "As defined herein, a desired product concept 
comprises an implicit or express desired emotional response. For example, a desired 
product concept for the food product may be freshness, authenticity, and/or home 
cooking. This product concept is illustrated visually on a concept board. A concept 
board comprises images, words, and/or phrases relating to the desired product concept.'' 

In the office action, the Examiner asserts that Earle discloses, "identifying a 
desired concept for product development (e.g. snack foods, sauce)." Again, Applicants 
are puzzled as to how snack foods or sauce constitute an emotional response. Its 
requested the Examiner clarify this reasoning in any advisory action so that the argument 
or reasoning can be understood when preparing for appeal. 

Applicants further assert that Earle et al fails to teach or disclose the claimed 
limitation of "identifying at least one flavor driver as supporting said product concept by 
consumer testing of the demographic group." The Examiner's logic is equally 
confounding on how this claim limitation is found in Earle and the Examiner states this 
limitation is equivalent to, "using the knowledge obtained to develop a product for the 
selected demographic group (see pages 194-256 and 317-347, especially pages 
213,216,221,222,224,236, Tables 5.10, 5.13, and Figure 5.9)." 

One function of the prima facie burden is to require the Patent Office to set forth 
specific objections, which can be met by the applicant, and not just make general 
rejections. In re Epstein, 32 F.3d 1559, 1570, 31 U.S.P.Q.2D 1817, 1820 (Fed. Cir. 
1 994) (Plager, J., concurring). "The Examiner cannot sit mum, leaving the applicant to 
shoot arrows into the dark hoping to somehow hit a secret objection harbored by the 
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Examiner." In re Oetiker, 977 F.2d 1443, 1449, 24 U.S.P.Q.2d 1443, 1447 (Fed. Cir. 
1992) (Plager, J., concurring). 

Its unclear to Applicants how Earle et al teaches the claimed invention of honing 
in on a specific flavor driver that supports a product concept. In fact, Applicants submit 
that Earle et al fails to teach or suggest the limitation of "identifying at least one flavor 
driver as supporting said product concept by consumer testing of the demographic 
group." 

The Examiner indicates that, 

The identification of flavor drivers is obvious to that of Earle et al as all 
attributes are considered in product development including descriptive 
sensory analysis (Tables 5.13 and 7.6). 

Applicants note that Table 5.13 fails to mention 'flavor' let alone a flavor driver. Further, 

Table 7.6 is simply a table of different sauces. It foils to teach or suggest the [imitation of 

'identifying at least one flavor driver as supporting said product concept by consumer 

testing of the demographic group." 

The Examiner's position is that, "It is obvious to use well-known product 

development techniques to do no more than yield predictable results." Applicants do not 

know what 'result' Examiner is referring to and ask the Examiner clarify this further so 

that it can be addressed on appeal. Applicants note that the present application is replete 

with teachings that, "the objective of the consumer testing is not to find the best tasting 

food product but to find the food product that provides a link to a product concept or 

emotionai response." (p. 15, Ins. 13-14). Thus, Applicants expressly note that "using the 

consumer testing described above, the best tasting food product may not be the one 

selected." 
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With regard to the Examiner's assertion that, "The order of events is seen to be no 
more than a matter of choice and well-within the skill of the art. Applicant states on page 
14, lines 16-18, of the specification, that '"specific sequential order need not be 
followed'" Applicants again vigorously disagree. First of all the Examiner has taken the 
Applicant's disclosure out of context. The full relevant part of the specification indicates, 
"Thus, while Figure 3 depicts the steps in a sequential order, that specific sequential 
order need not be followed." Clearly it is the steps disclosed in Figure 3 that the 
Applicant is referencing. Figure 3 is clearly limited and related to consumer testing. 
Figure 1 best references the claimed sequential method of the present invention. 
Moreover, Applicants explicitly spell out the steps in the patent application as occurring 
sequentially. For example, Applicants explicitly state the following: 

1 . Accordingly, first , a demographic group is identified 1 10. (p. 9, In. 8) (emphasis 
added) 

2. Second , a plurality of flavor drivers familiar to the demographic group selected in 
the first step 110 are identified 120. (p. 10, In. 3) (emphasis added) 

3. Third , a desired product concept for the food product is identified 130. (p. 10, In. 
19) (emphasis added) 

4. Returning to Figure 1, the fourth step in the overall process comprises 
identifying, by way of special consumer testing within the desired demographic 
group, at least one flavor driver that supports the desired product concept 140. (p. 
1 1 , Ins. 1 8-20) (emphasis added). 

Consequently, the claimed invention is clearly directed towards an efficient, sequential method to 

successfully introduce an additive into a food product. It is clear then that the preamble requiring 

the sequential limitation "breathes life and meaning into the claim." Kopa v. Robie, 88 USPQ 

478 (CCPA 1951). Earle et al, on the other hand, fails to recognize such an efficient method can 

be utilized and instead teaches that , "Often these activities are not sequential from consumers to 

food technologists but they are cycling backwards and forwards between the three groups, as the 
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concepts of the product characteristics identified by the consumers gradually become the physical 
and chemical testing of the food technologists." (Earle, p. 230, Ins. 5-9) (emphasis added). 

Secondly, to alleviate any confusion, the claim was amended in the previous 
office action to require that the steps occur sequentially. All limitations of the claimed 
invention must be considered when determining patentability. In re Lowry, 32 F.3d 1579, 
1582, 32 U.S.P.Q.2d 1031, 1034 (Fed. Cir. 1994). The Examiner cannot ignore the 
amended claim limitation that the steps occur sequentially. The fact that the claimed 
order is sequential requires that the prior art teach or suggest the sequential method, 
which it clearly does not. Consequently, in light of the above, Applicants respectfully 
request the Examiner withdraw the rejections as to claims 1-15. 

The claimed invention may not be dissected into discrete elements to be analyzed in 
isolation, but must be considered as a whole. See, e.g. W.L. Gore & Assoc., Inc. v. Garlock, Inc., 
721 F.2d 1540, 1548, 220 USPQ 303, 309 (Fed. Cir. 1983); Jones v. Hardy, 727 F.2d 1524, 1530, 
220 USPQ 1021, 1026 (Fed. Cir. 1983) ("treating the advantage as the invention disregards the 
statutory requirement that the invention be viewed 'as a whole'"). Further, a reference may be said 
to "teach away" from the claimed invention when a person of ordinary skill, upon reading the 
reference, would be discouraged from following the path set out in the references, or would be 
led in a direction divergent from the path that was taken by the applicant. In re Gurley, 27 F.3d 
551, 553, 31 U.S.P.Q.2d 1 130, 1 131 (Fed Cir. 1995). Not only does Earle, et al fail to recognize 
and teach away from a sequential method, Earle et al discloses what is best described as a 
different method, namely a top-down approach. A company brainstorms product ideas, with 
limited consumer input, and then develops a preliminary product (see pages 224-227). Earle et al 
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states: 

"They [consumer groups] can develop ideas when little is known about a product area, 
and investigate the trade-offs the consumers are making. . . . Observing the behavior of 
consumers . . . can also generate ideas for new products. . . . The consumer groups also 
screen the new product ideas." (page 227) 

Once the product has proceeded through initial development, the company uses consumer 

tests and surveys to determine the target market for the new product and which product 

characteristics to optimize. Earle et al states: 

"When more quantitative data are needed, for example in determining the target 
market and predicting the sales to the target market, a consumer survey using a 
randomly selected sample of the population is needed. . . . Development of the 
product concept and the product design specifications , . . [includes] consumers 
. . .identifying the product attributes important to them in the product." (pages 228- 
230) 

In contrast, the present invention claims a bottom-up approach. A specific demographic 
group is chosen, research is done to determine what flavor drivers resonate most with the chosen 
group, a product concept is developed, and consumers from the chosen group test the product 
concept. As opposed to first developing a product that will reach a wide market and then 
choosing where to market it once the product is developed as Earle et al teaches, the claimed 
invention first determines the specific group and then develops a product tailor made for that 
group. A person of ordinary skill in the art following the teachings of Earle et al (a top-down 
approach) would not take the approach presently claimed sequential, bottom-up approach, so the 
claimed invention is not obvious in view of Earle el al. Applicants submit that because of these 
different approaches, when the presently claimed invention is view as a whole, it is unobvious in 
view of Earle et al, Consequently, for at least this reason, Applicants respectfully request the 
Examiner withdraw the rejection as to claims 1-15. 

The examiner also fails to cite to the portion of Earle et al that discloses or teaches 
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several elements of claim 5. For example, where does Earle et al teach the steps of smelling said 
food product; or the limitation of tasting said food product to solicit a response to the product; or 
the limitation of comparing said response to said product with a plurality of qualities shown on a 
concept board or the limitation of rating said flavor driver to provide a match with said desired 
product concept? Examiner should either explain why such elements are obvious in light of 
Earle et al or withdraw the rejection. MPEP §2143.03. 

The examiner also fails to cite to the portion of Earle et al that discloses or teaches 
several elements of claim 6. For example, where does Earle et al teach the step of rating the food 
product for an emotional response ? Examiner should either explain why such elements are 
obvious in light of Earle et al or withdraw the rejection. MPEP §2143.03. 

Examiner also fails to cite to the portion of Earle et al that discloses or teaches several 
elements of claim 7. For example, where does Earle et al teach the use of a flavored oil as a 
flavor driver that supports a product concept? Examiner should either explain why such 
elements are obvious in light of Earle et al or withdraw the rejection. MPEP §2143.03. 

Examiner also fails to cite to the portion of Earle et al that discloses or teaches several 
elements of claim 14. For example, where does Earle et al teach the use of an illustration or a 
description of at least one reason to believe ingredient? Examiner should either explain why 
such elements are obvious in light of Earle et al or withdraw the rejection. MPEP §2143.03. 
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If there are any outstanding issues thai the Examiner feels may be resolved by way of 
telephone conference, the Examiner is invited to call Colin Gaboon or Chad Walter at the below- 
listed telephone number if in the opinion of the examiner such a telephone conference would 
expedite or aid the prosecution and examination of tins application. 

The Commissioner is hereby authorized to charge any payments that may be due or credit any 
overpayments to Carstens & Cahoon, LLP Deposit Account 50-0392. 

Date: November 15,2007 Respectfully submitted, 




Chad E. Walter 
Registration No. 54,625 
Carstens & Camoon, LLP 
P.O. Box 802334 
Dallas, TX 75380 
(972)367-2001 
(972) 367-2002 Pax 
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